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Abstract
Arbitration has gained importance for setting down the disputes outside the court. In order to
have a time and money saving mechanism encouragement has been made to follow
international conventions among of which is the New York Convention which governs the
rules related to recognition and enforcement of a foreign arbitral award. Public Policy has
been one of the crucial defence that has been stated under the New York Convention under
Article V (2) (b). It is therefore interesting to study the scope of public policy and this will
encourage in having a better understanding of this exception in reality. As matter of fact, due
to lack of concrete definition, it has become a matter of serious concern where the countries
have interpreted public policy by following certain principles in order to achieve international
recognition in the business community.
The author postulates that public policy plays a vital role in encouraging good trade relations
with other countries. Due to a drastic increase in a number of cross-border activities the
courts are facing challenges at the time of interpreting the public policy defence. It is
essential to note that most of the signatory parties have not defined public policy properly and
this has led rise to many difficulties. Subsequently, the paper will explore the significant role
played by the New York Convention and Model Law in the Asian countries such as China,
Japan, India, Vietnam, Pakistan, Singapore, and Malaysia. Further, suggestions will be given
to encourage foreign investment in order to promote international arbitration by following
this defence.
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Introduction
In the society nowadays encouragement is given to those activities, which could help in
promoting trade and commerce activities around the world. Today we see that in the field of
commercial trade emphasizes is made on to have a healthy trade relationship worldwide. Due
to the rise in a number of cross-border transactions, there is a need to safeguard the interest of
the parties under such situation the arbitration mechanism plays a vital role instead of going
to the court.2 A brilliant example is the New York Convention which is one of the prime
pillars, which emphasizes on maintaining international standards.3 Also, the UNCITRAL
Model Law motives in encouraging such practices and many countries legal system are based
on it in order to promote international commercial activities.4
The author postulate the ground of public policy which is among those grounds which are
considered for setting aside or refusing recognition and enforcement of an arbitral award
which is stated under Article V (2)(b) of the New York Convention. The paper explores that
in order to maintain harmony and uniformity in the commercial sector, it is the need of the
hour to have a proper understanding and know the significance of public policy defence in
the international arbitration aspect. In Asian parameter, there are countries, which belong to
the common, civiland mixed legal system, and their laws are made to satisfy the basic needs
of their respective countries. Subsequently, we can understand that in order to have better
economic growth the countries need to make their jurisdiction arbitration friendly. By
keeping this perspective in mind, public policy defence would motivate in maintaining a
pleasant situation for achieving the objectives set behind the New York Convention.5It is,
therefore, interesting to study the public policy exception as it has been considered as an
unruly horse due to the unpredictable outcome,which it gives.6 This paper will reflect on the
significance of the New York Convention in order to have certain enforcement of foreign
arbitral awards.
The New York Convention depicts that recognition and enforcement of aforeign arbitral
award can be refusedif it is contrary to public policy of that particular country. Moreover, the
UNCITRAL Model Law emphasizes on having a uniform template so that countries can
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follow it.7 Generally, the concept of public policy comprises of elements such as public
interest, morality, and security.8 It is essential to note that public policies vary from country
to country. The New York Convention has not prescribed any definition for public
policy.9Therefore, fewer countries have defined and other countries have broadly or narrowly
interpreted public policy defence in order to cope up with the rest of the world. Although in
order to overcome the challenges, which countries come across, are required to be settled
down with the passage of time in order to achieve the ultimate goal of the New York
Convention.
This paper will explore the ground of public policy and an attempt will be made to explain
how Asian countries have followed this approach and further efforts will be made by the
author for encouraging uniformity in the interpretation of New York Convention under the
ambit of public policy.

The concept of public policy exception- Asian perspective
This section of the paper will reflect on the way the understanding, which the legal system of
Asian courts have about public policy defence in order to set aside or refuse the enforcement
and recognition of an arbitral award. The paper will explore the practice prevailing in
countries such as Vietnam, China, Pakistan, Singapore, Sri Lanka, Malaysia, Japan, and
India.
For example, Vietnam is a country where its economy has increased to 7.08 percent in 2018
in the last six months.10From this, we can understand that emphasizes is made on to
encourage trade and commerce activities by Vietnam around the world. Vietnamese
arbitration law reflects that an arbitral award will be set aside if it is contrary to the basic
principles of Vietnam. The laws are based on Model Law provision, which is stated under
Article 34(2)(b)(ii).11The Vietnamese law has not defined public policy rather the Act has
emphasized on fundamental principles of Vietnamese legal system.12In another word, we can
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say that if an arbitral award is violating fundamental principles existing in Vietnam under
such situation the award will be refused. One can understand the significance of the New
York Convention as Vietnam has been party to it from 12 September 1995.13
Pakistan has been party to the New York Convention since 1958,14where the public policy
defence has been broadly interpreted by their courts. According to their Act, an award will be
refused for recognition and enforcement if it occurs there is the existence of illegal act, causes
harm to the good government at the domestic or global level, or it affects the practice of
justice. In addition, if there is danger caused to the family life and also if it has caused bad
impact on the economic interest of the public under such circumstances an award can be
refused.15
Within the perspective of this article, Chinais the country which has the biggest economy in
the Asian region and in order to maintain its standards Chinese’s arbitration law has
encouraged the practice of investment and efforts are made to comply with the New York
Convention.16 China has accessed the New York Convention on 22 January 1987.17 The
Chinese arbitration law has mentioned that an award will be not being enforced if the
People’s Court finds that the enforcementof the arbitral award is violating the social and
public interest of China.18 It is important to note that the term ‘public policy’ has not been
used instead the Act has reflected on the importance of social and public interest of China. It
has not expressly mentioned the word ‘public policy’ but the Civil Procedure Code has
depicted on the importance of public policy defence in the form by using the term ‘social and
political interest’ of China.19 On the basis of this reasoning, we can understand that the
Chinese court has taken better caution at the time of applying this defence in reality.20 The
IBA Report on Public Policy shows the factors such as principles of law, fundamental interest
of the Chinese’s society, the safety of the country. Additionally, maintaining sovereignty as
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well as good social customs of China is the prime concern of the Chinese arbitration
mechanism while addressing matters related to this defence.21
Singapore has accessed the New York Convention in 198622 and the Singaporean arbitration
law has reflected on the importance of principles of morality and justice. 23From this, we can
conclude that the interpretation of public policy defence has been done narrowly. 24The
International Arbitration Act illustrate that enforcement of an arbitral award is not done as it
shocks the conscience or morality of the forum.25 Moreover, only in rarest of rare cases such
ground of causing injury to public good has been noted under public policy defence.26
Notably, the Sri Lankan Arbitration has provided a wider understanding of public policy. The
Act of 1995 illustrates that an arbitral award would be set aside if there is the existence of
illegal or immoral act.27The Sri Lankan courts have stated that an award can be refused also if
there isa violation of fundamental principles of law and justice.28One need to keep in mind
that public policy defence should not be misused and it has been used properly with caution
by the Sri Lankan courts.29 After becoming signatory party to New Convention on 30
December 1958 efforts are made by the lawmakers to make Singapore arbitration friendly.30
Since 1985 Malaysia has accessed the New York Convention and focus has been made to
encourage international commercial arbitration.31The Malaysian courts have narrowly
interpreted public policy exception by following the provisions of the Malaysian Arbitration
Act 2005.32It also includes ground such as any harm caused to public good will also amount
to a violation of public policy.33
The Article 44(1)(vii), 45(2)(ix) and 46(8) of the Japanese Arbitration Act have not stated
any definition of public policy but the focus has been made on grounds such as good morals
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and social order that exist in Japan.34 An enforcement of an arbitral award will be refused if
fraud has been committed. The defence is also strictly interpreted by Japanese court so
therefore an arbitral award can be set aside or refuse if the above ground prevail and this
would be contrary to public policy of the country. 35It has got international acceptance after
the New York Convention was accessed in 1961 by Japan.36Furthermore, recent amendment
has brought changes in the Indian arbitration law under Section 34(2)(b) and 48(2)(b) where
now the public policy has been defined under Explanation 1 and 2 of the provisions. An
effort has been made by Indian courts to have a narrow interpretation of public policy with
this effort. It includes grounds such as fraud or corruption, morality or justice, confidentiality,
admissibility of evidence in other proceedings and fundamental policy of Indian law will be
considered under public policy defence as provided under Section 34(2) (b) of the Arbitration
and Conciliation (Amendment) Act 2015. It is still an open question at present how much
success the Indian courts have achieved with the recent amendment, which is still yet to be
observed.Even after being a signatory part to the New York Convention on 10 June 1958
despite such long tenure the Indian practice in relation to public policy exception is uncertain
at the current stage.37

Significance of the New York Convention
The New York Convention has not been specific while mentioning public policy ground in
order to set aside an arbitral award by the court. Due to the absence of a definition of public
policy under the Convention, the countries are interpreting the public policy in their own way
in order to practice international arbitration.38As a matter of fact, the Asian countries stated
above by the author reflects the different practices that are prevailing at present situation and
we need to overcome the challengesthat the respective countries are facing today due to the
undefined and unclear understanding of the concept of public policy defence.39 It has been
observed that there are countries which have done a narrow interpretation of the public policy
and some countries have a broad understanding of public policy exception. Consequently, the
member states need to understand the objective set behind the New York Convention.
Nevertheless, in the light of Model Law and the New York Convention the defence of public
policy needs to be understood properly. For instance, an arbitral award recognition and
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enforcement can be refused if the court comes to the finding that the award is contrary to
public policy of that country.40
For instance, China has the highest rise in their FDI in recent years by indulging in the
practice of investment and their way of interpretation of public policy varies from other
countries like India, Japan, and Singapore etc.41From this, we can learn that the public policy
defence has been a debatable concept and due to unclear practice around the world, one need
to make a joint effort to improve the present situation.42

Conclusion
Today public policy has become an important weapon but the concern at present is to have a
uniform understanding of public policy under the New York Convention. To sum up, we
need to encourage such practices which could result in the better economic growth of the
countries.43 In order to have certain and predictable results in the commercial sector, the
ground of public policy should maintain international standards to encourage international
trade and comity of nations.44Therefore, the Asian countries need to make a firm step to have
a uniform interpretation of public policy so that it could result in strengthening their trade
relationship with each other without any wastage of time and money.
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